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CASE NO: G.R. 1009 of 2015  
 

DISTRICT: SONITPUR 

IN THE COURT OF JUDICIAL MAGISTRATE 1ST 

CLASS, TEZPUR, SONITPUR 

 

Present: Smt. Priyanka Saikia, AJS 

Judicial Magistrate 1st Class Sonitpur, at Tezpur 

 

G.R. Case No. 1009/2015  

under Section 279,304(A) of IPC 

 

STATE OF ASSAM 

-VERSUS- 

SRI AJAY BARMAN 

S/O: RAJKISHORE BARMAN 

R/O: CHAKRANGPAR 

PS: GOHPUR,  

DIST: BISWANATH, ASSAM 

……………..ACCUSED PERSON 

  

Date of evidence :  09.01.2018, 07.03.2018, 25.04.2018, 

                             30.09.2021 

Date of argument :  20.11.2021 

Date of judgment :  26.11.2021 

Advocate appeared for the State : Smt. Bandana Boro, 

Ld. APP 

Advocate appeared for the accused person: Diplu Baruah 
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JUDGMENT 

1. The brief fact of the prosecution story is that, one 

Smti Hemalata Doimary had lodged an Ejahar before the 

O/C, Dhekiajuli P.S. on 07.05.2015 reporting that on 

01.05.2015, at about 07.00 P.M., when her husband 

Tekreng Doimary came from Dhekiajuli bazaar to their 

house at National Highway, Dhekiajuli near Chatteswari 

Hotel, one vehicle Tata Magic bearing registration No.AS-

12-AC-1330 towards Tezpur, had hit him and got injury. 

With the help of police, we brought him in Dhekiajuli CHC. 

After providing primary treatment he was sent to Tezpur 

Medical College.  On the way to Tezpur Medical College, he 

was succumbed to death. 

2. On receipt of the FIR, Police registered a case as 

Dhekiajuli P.S. Case No. 256/2015 under Sections 279, 

304(A) IPC and conducted investigation into the matter. 

On completion of the investigation, the police submitted 

the charge-sheet against the accused person under 

Sections 279, 304(A), IPC and forwarded to face trial 

before the Court. 

3. On receipt of summon the accused person was 

appeared before the court. Copies of relevant documents 

were furnished to the accused person under Section 207 of 

Cr.P.C. After perusal of the relevant documents and 

hearing both sides particulars of offence under Sections 

279, 304(A) IPC were explained to the accused by my 

learned Predecessor to which he pleaded not guilty and 

claimed to be tried. 
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4. In support of the case, prosecution examined 5 

(Five) witnesses. After closure of prosecution evidence, the 

statement under Section 313 of Cr.P.C. is recorded. The 

defence of the accused person is total denial. Defense 

declined to adduce evidence. Heard the argument put 

forwarded by the learned Counsel for both the sides as 

well as gone through the evidences available on record. 

5. Upon hearing both the parties and on perusal of the 

case record, the following point for determination was 

formulated by this Court. 

POINTS FOR DETERMINATION 

(i) Whether the accused person, on 01.05.2015 at 7.00 

P.M. at National Highway, Dhekiajuli near Chatteswari 

Hotel, driving one vehicle Tata Magic bearing registration 

No.AS-12-AC-1330, in a rash and negligent manner on a 

public way and thereby committed an offence punishable 

under section 279, IPC? 

(ii) Whether the accused person, at around the same 

time and at the same place, caused the death of 

informant’s husband Tekreng Doimary  by his rash and 

negligent driving and thereby committed an offence 

punishable under section 304 –A, IPC?  

6. I have heard the learned counsels on both side and 

have gone through the evidence on records which have 

been outlined below. 

DECISION AND REASONS THEREOF 

7. In this case prosecution examined 5 (Five) witnesses.  
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8. PW-1 (Smti Hemalata Basumatary) in her evidence 

stated that incident was occurred two years ago. On the 

fateful day, when her husband Tekreng Doimary came 

from Dhekiajuli bazaar by bi-cycle. For convenience, he 

was walking at road with his bi-cycle. When he got at 

Temple on National Highway, one red colour vehicle had 

hit him. She came to know about that by some village 

people. After getting knowledge she rushed to the place of 

occurrence. Local People had taken her husband to the 

hospital. She also deposed that the man who driven the 

vehicle, he was also present in the hospital. Her husband 

got serious injury in his head, leg and in chest. After 

providing primary treatment, he was sent to Tezpur 

Medical College. But she had taken her husband to her 

house as suggested by her husband due to scarcity of 

money. At home, he was succumbed to death. After that, 

she lodged an FIR. Exhibit 2 is the FIR, Exhibit 2(1) is his 

signature. 

 In his cross examination, she stated that she was at 

home, when the accident was occurred. From villagers she 

got the news of accident. She met her husband at hospital. 

She also stated that she could not say for whose fault the 

incident was occurred as she was not witnessed the 

incident.  

9. PW-2 (Sri Sandip Nadi @ Sanju) has deposed that 

the incident took place two or three years ago, while he 

was at shop. The incident was took place in front of 

Chatteswari Hotel. From that place to his shop, there were 
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six or seven shops in between. He was talking with his 

client. After heard one sound, he came outside from his 

shop. He saw some people gathered there and one red 

color magic type vehicle was there. One bi-cycle was fell 

down on road. The vehicle was towards west direction. 

 In his cross examination he deposed that at that 

time, he was talking with his client. After heard one sound, 

he came outside from his shop and saw people gathering. 

After that, He came to know the incident, but he unable to 

say how and for whose fault the accident was occurred. 

10. PW-3 (Sri Manab Baruah), has deposed in his 

evidence that the incident might have occurred two years 

ago. At the incident day, he was travelling from Gohpur to 

Dhekiajuli in the Tata Magic. When, he reached Dhekiajuli 

town, the vehicle in which he was travelling stopped in the 

Dhekiajuli Town. He saw a man was lying on the road. The 

accused was driving the vehicle. The victim was coming on 

a cycle and the cycle might have hit the Tata Magic. 

 In his cross examination, he deposed that he was 

sitting on the back seat of the offending vehicle. He did not 

know whether the victim was lying on the road before Tata 

Magic stopped at that place or was hit by the Tata Magic. 

He did not know whether the Tata Magic in which he was 

travelling hit the victim. He did not see any accident taking 

place when the man was lying. 

11. PW-4, (Dr. Anita Kr. Baruah), in her evidence stated 

that on 02.05.2015, she was working as M & H Officer at 

KCH, Tezpur. On that day, she conducted post mortem 
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examination of the dead body of victim Tereng 

Basumatary. On examination, she found- on external 

appearance an olderly body of average build in fresh 

condition in presence of Rigor Mortis. There was abrasion 

on right hand with dressings on it. Lacerated cut on the left 

ankle, fracture at the right femur bone and abrasion on the 

forehead and left side of shoulder. On the head there was 

haematoma over right partial bone. On the brain there was 

haematoma over right parietal bone. Injuries were anti-

mortem in nature and caused by road traffic accident. 

 Opinion- In her opinion, the death was due to shock 

and intracranial haemorrhage as a result of the injury 

sustained. Exhibit 2 is the Post-mortem Report, Exhibit 2(1) 

is his signature.  

12. PW-5 (Manik Bormudoi) is the Investigation Officer 

has deposed that on 07.05.2015, he was posted as Traffic 

ASI. He got informed over phone that one accident was 

occurred on 01.05.2015. That one bi-cycle rider was hit in 

front of near Chatteswari Hotel.  After that, he went to the 

place of occurrence and taken the victim to Dhekiajuli CHC. 

He seized the vehicle and prepared sketch map. After 

returned to the Police Station, he got news that the victim 

was expired and on 07.05.2015, a FIR was lodged.  He 

collected Post Mortem Report, MVI report.  After 

completion of investigation, S.I. Ranjit Saikia had filed 

charge-sheet. Exhibit-2 is FIR. Exhibit-3 is Seizure list and 

Exhibit 3(1) is his signature. Exhibit-4 is Zimma of the 

offending vehicle. He had investigation the place of 
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occurrence and prepared sketch map. Ext-5 is the Sketch-

map and Ext-5(1) is his signature thereon. Exhibit-1 was 

Post Mortem Report and Exhibit-6 was Charge-sheet and 

Exhibit-6(1) was signature of S.I. Ranjit Saikia. 

 In his cross examination he has stated that after one 

week of the occurrence, FIR was lodged. After one week of 

lodging FIR, he seized the offending vehicle on 12.05.2015. 

After that, he collected MVI report. After 5 or 10 minutes 

he went to the place of occurrence. However, statement of 

the people of the furniture shop, which was near the 

incident, was not recorded by him. 

13. In the instant case the prosecution side through the 

evidence of the M.O.(PW-4) and the post mortem report as 

Ext-1 had proved the death of victim Tekreng Basumatary. 

The accused in his statement recorded under Section.313 

Cr.P.C claimed that another vehicle had hit the victim. In 

the backdrop of facts and the plea so taken by the accused 

it now has to see as to whether the prosecution side has 

been able to prove convincingly that the accident took 

place as a result of rash and negligent driving on the part 

of the accused. 

14. A close perusal of the evidence led by the 

prosecution discloses that almost all public witnesses 

including the PW-1 were reported witnesses. The informant 

PW-1 though in her evidence claimed that the accident 

took place as a result of the rash and negligent driving on 

the part of the accused, the said assertion can not be given 

any credence as the same is mere hearsay evidence on the 
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part of the informant PW-1. The only witness PW-3 who 

was a passenger of the offending vehicle, in his evidence 

also merely stated that on the day of the incident, When, 

he reached Dhekiajuli town, the vehicle in which he was 

travelling stopped in the Dhekiajuli Town. He saw a man 

was lying on the road. He also asserted that the accused 

was driving the vehicle. The victim was coming on a cycle 

and the cycle might have hit the Tata Magic. When put to 

cross, he deposed that he was sitting on the back seat of 

the offending vehicle. He did not know whether the victim 

was lying on the road before Tata Magic stopped at that 

place or was hit by the Tata Magic. He did not know 

whether the Tata Magic in which he was travelling hit the 

victim. He did not see any accident taking place when the 

man was lying. From the evidences of PW-3, there is thus 

nothing from which it could be inferred that the accident 

took place as a result of rash and negligent driving on the 

part of the accused. The prosecution had failed to elicit any 

other facts from the witness PW-3 to established rash or 

negligent act on the part of the accused thereby leading to 

the accident. In the present case the prosecution side 

though did not examine MVI, the report submitted by the 

MVI was brought on record through I.O. of the case. 

15. It must be understood that the terms "rash" and 

"negligence" have not been defined in the IPC and both 

the words are not synonymous. Rashness is an act done in 

the hope that no untoward consequence will ensue though 

the person is aware of the likelihood of such consequence. 
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On the other hand, negligence is acting with the awareness 

that harmful or mischievous consequences will follow. If a 

person does an act with utter indifference of the 

consequence of which he may be conscious, which he 

hoped may not take place, he is said to be rash. 

Negligence is failure to take that precaution, which a 

reasonable and prudent person is expected to take. 

16. It is quite evident that there is no material 

whatsoever to suggest that the accused person was rash at 

the time of the incident.  

17. In the absence of proof of either rashness or 

negligence on the part of the accused person, the offence 

under section 279, IPC stands not proved. 

18. As far as the death of Tereng Basumatary is 

concerned, all the PWs have concurred on this point. The 

defence too has not disputed it.  

19. So from the evidence of the PWs above mentioned it 

can be seen that none of the said PWs have implicated the 

accused person to be the driver of the offending vehicle 

and said him to have committed this accident.  

20. Now, from the evidence of the PWs it can be seen 

that none of them had implicated the accused to have 

committed this accident. Also none of them are eye 

witnesses as PW-3 has clearly stated in his cross 

examination he was sitting at the back seat.  

21. So, from the evidence on record it can be seen 

nothing incriminatory has transpired against the accused 
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person and in fact he has not even been implicated in this 

case by the PWs. 

22. However, the offence under Section 304-A IPC is 

predicated on the proof of rashness or negligence on the 

part of the accused person. Unfortunately for the 

prosecution, that has not been the case here. As such, the 

offence under Section 304-A IPC also stand not proved.  

23. Situated thus, all the points for determination are 

decided in the negative. 

24. Thus, from the evidence on record, I am of the view 

that the prosecution has failed to prove its case beyond all 

reasonable doubts. Therefore, accused deserves acquittal. 

 

ORDER 

25. Accordingly, the accused person, Sri Ajay Barman, is 

acquitted of the offences under Sections 279,304-A of IPC 

and set at liberty forthwith.  

26. The custody of the seized vehicle and its documents 

is made absolute in favour of the registered owner thereof.  

27. The bail bond furnished by the surety is extended for 

a period of six months by virtue of Sec. 437A Cr.P.C. 

Given under my hand and seal of this court on this 

26th day of November, 2021 at Sonitpur, Assam. 

        

         

Priyanka Saikia, AJS 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 
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APPENDIX 

1. Witnesses for Prosecution  

PW-1: Smti Hemlata Daimary 

PW-2: Sri Sandip Nandi @ Sanju 

PW-3: Sri Manab Baruah 

PW-4: Dr. Anita Kr. Baruah 

PW-5: Manik Bormudoi 

2. Prosecution Exhibits  

Exhibit 1- Post Mortem Report. 

Exhibit 2- Ejahar 

Exhibit 3- Seizure List 

Exhibit 4- Zimma Nama 

Exhibit 5- Sketch Map 

Exhibit 6- Charge-sheet 

 

 

 

Priyanka Saikia, AJS 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 

 

 

 

 

 

 

 

 


